1. Introduction *Assistant Professor, Director of the LLM in Human Rights Programme, Deputy Director of the Centre for Comparative and Public Law, Faculty of Law, The University of Hong Kong. The author would like to thank Oliver Jones, Puja Kapai, Simon Young and the anonymous reviewers for their valuable comments on earlier drafts of this article; Mark Daly and Peter Barnes for informative discussions of the cases; and Benjamin Chan Kui Pang for his helpful research assistance. 1 The Hong Kong Court of Appeal (CA) considered the applicants' appeal in Jan. 2010 and the judgment was still pending at the time of writing. The case is expected to eventually reach the Court of Final Appeal (CFA), Hong Kong's highest judicial organ. domestic legal obligations to avoid refoulement and must, therefore, establish fair screening procedures to provide sufficient safeguards.
In Secretary for Security v. Sakthevel Prabakar (Prabakar), 12 the Court of Final Appeal (CFA) determined that Hong Kong's policy to comply with article 3 of the Torture
Convention -as expressed in the Government's report to the UN Committee against Torture in 1999 -must be implemented according to high standards of fairness. This case led to the creation of a 'torture screening' mechanism which is administered by the Hong Kong Immigration Department.
In a later case, C v. Director of Immigration (C), 13 the Court of First Instance (CFI)
considered whether a principle of non-refoulement exists in customary international law and, if so, whether it applies to Hong Kong and mandates government-administered refugee status determination. Currently, the Hong Kong Sub-office of the UN High Commissioner for Refugees (UNHCR) considers refugee claims but their procedures cannot be challenged in
Hong Kong courts and have been criticized for a lack of transparency. 14 In C, the court held that although non-refoulement has crystallized as a rule of customary international law, it is inconsistent with Hong Kong law -or has been repudiated by the Hong Kong authoritiesand therefore does not apply and does not require the establishment of a screening mechanism. Neither the CFA in Prabakar nor the CFI in C ultimately decided whether the Government has non-refoulement obligations under the Torture Convention, the ICCPR, as incorporated into domestic law, or a broad principle in customary international law which goes beyond the scope of the Refugee Convention's provisions. 15 An examination of these standards, however, demonstrates a large measure of consistency between non-refoulement and the Hong Kong constitutional framework. Because considerable overlap exists between refugees and other categories of protection claimants fleeing serious human rights violations, reliance on human rights could move Hong Kong toward a more comprehensive screening mechanism and also provide the basis for more robust judicial review of relevant policy. 16 -have been unwilling to accept the protection obligations imposed by these instruments. 17 Nevertheless, Asian practice is critical to the development of international refugee law. 18 Section 2 of this article reviews Hong Kong's history as a haven for refugees in order to provide context for subsequent discussion and highlight its continuing influence on current policy approaches, public discourse, and the reasoning of the courts. It also summarizes the current procedures for screening torture and refugee claimants. Section 3 critically examines the judgments in Prabakar and C with reference to the sources of a right to non-refoulement in international law and Hong Kong law. Section 4 concludes with some reflections on the implications of a human rights analysis to refugee law and policy going forward and the potential of other human rights standards to further the protection regime despite the continuing non-applicability of the Refugee Convention in Hong Kong. More than 200,000 people arrived in Hong Kong from Vietnam seeking asylum between 1975 and the mid-1990s and most were either resettled in a third country or repatriated to Vietnam. This period remains fresh in Hong Kong's collective memory and the concerns raised during that time are still reflected in Government statements which attempt to justify its current policy of non-extension of the Refugee Convention. These statements will be discussed in more detail in section 3.
Background

Past refugee policy in Hong Kong
The first group of 3,743 Vietnamese arrived in Hong Kong on a Danish ship, the Clara Maersk, in May 1975. Hong Kong became a port of first asylum and all Vietnamese asylum seekers were granted temporary protection and allowed to remain in Hong Kong pending resettlement in third countries.. 21 Because of increasing numbers of arrivals, and the growing reluctance of resettlement countries to accept all of them, 22 Hong Kong announced in June 1988 that it would begin detaining the asylum seekers in camps and would introduce procedures to determine individual refugee status.
23
In the same year, the Hong Kong Government and the UNHCR concluded a 30 The court identified three necessary considerations:
(1) the torture claimant 'should be given every reasonable opportunity' to establish his/her claim that he/she would be in danger of being subjected to torture; (2) '[t]he claim must be properly assessed by the Secretary ... ' and (3) the Secretary for Security must give reasons for any rejection.
31
The procedures initially established pursuant to this judgment allowed individuals to lodge torture claims with the immigration authorities. A 'torture claimant' would then receive a written explanation of the process, with interpretation where necessary, be asked to 28 Apparently, many of the refugees could not be resettled since they had criminal records, medical disorders or drug addictions. See G. Schloss, 'Remaining Vietnamese Boat People Set to Win Residency', South China Morning Post, 9 Jan. 1999. One member of the Legislative Council is quoted as stating that 'he could not object to [the refugees] staying as the number was low and they had lived here so long'. Other legislators, however, expressed concern that 'integration of the Vietnamese would undermine stability as some had criminal records', and asked the Government to explain how it would prevent the decision from attracting more 'boat people' to the territory. See S. 
Prabakar
Sakthevel Prabakar was an ethnically Tamil asylum seeker from Sri Lanka who was challenged this decision as well as the Government's reliance on the UNHCR's unexplained determinations when considering claims under article 3 of the Torture Convention.
In the judgment, the court referred to the Government's policy of non-refoulement, articulated in Hong Kong's periodic report to the UN Committee against Torture in 1999:
Should potential removees or deportees claim that they would be subjected to torture in the country to which they are to be returned, the claim would be carefully assessed, by both the Director of Immigration and the Secretary for Security or, where the subject has appealed to the Chief Executive, by the Chief Executive in Council.
Where such a claim was considered to be well founded, the subject's return would not be ordered. In considering such a claim, the Government would take into account all relevant considerations, including the human rights situation in the State concerned, as required by article 3.2 of the Convention.
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The court noted, however, that in practice, the Government did not independently consider Despite its ruling in Prabakar's favor and the judgment's impact on the development of a torture screening mechanism, the court ultimately -and significantly -declined to determine whether Hong Kong has a legal duty to respect non-refoulement stating that:
For the purposes of this appeal, the Court will assume without deciding that the Secretary is under a legal duty to follow the policy as a matter of domestic law. In proceeding on the basis of such an assumption, the Court must not be taken to be agreeing with the views expressed in the judgments below that such a legal duty exists.
49
The court below -the Court of Appeal (CA) -while seemingly recognizing the existence of such a duty, did not provide detailed reasoning in this regard. It noted that the Government, in its report to the Committee against Torture, had referred to article 9 of the Bill of Rights when elaborating its non-refoulement policy. 50 Article 9 essentially duplicates article 13 of the ICCPR and provides that:
[a] person who does not have the right of abode in Hong Kong but is lawfully in Hong
Kong may be expelled therefrom only in pursuance of a decision reached in accordance with the law and shall, except where compelling reasons of national security otherwise require, be allowed to submit the reasons against his expulsion to, and have his case reviewed by, and be represented for the purpose before, the competent authority or a person or persons especially designated by the competent authority.
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According to the court, since the applicant was lawfully in Hong Kong until his arrest and in
Hong Kong in accordance with the law thereafter, he was entitled to the protection afforded by article 9 and a proper investigation of his torture claim. 52 The judgment goes on to simply state that such an obligation 'might be expressed in terms of legitimate expectation or it might be expressed in terms of fairness and proper application of article 9 of the Bill of Rights. It matters not. The decision was taken without the decision maker having ensured that the proper enquiries were made'. 53 While this was enough for the court to hold in favor of Prabakar and set aside the deportation order, it did not firmly ground a duty of nonrefoulement in Hong Kong law.
49 Prabakar, n. 12 above, para. Both the CFA and the CA missed an opportunity in Prabakar to clarify the basis of a right to non-refoulement in Hong Kong law which could have provided a sounder foundation for the development of a more comprehensive protection framework.
C
In C, the CFI considered two main issues: 1) whether the Hong Kong Government has an obligation of non-refoulement of refugees under customary international law and 2) if such an obligation exists then whether it imposes a duty on Hong Kong authorities to screen claimants for refugee status. 54 The six claimants in the case were asylum seekers who had applied for refugee status with the UNHCR Sub-office but their claims had failed both at first instance and at the appeal stage. Some had also lodged torture claims which were still pending at the time of the judgment.
Hartmann J. proceeded to determine whether a rule of non-refoulement had emerged in customary international law and, further, whether it had achieved the status of jus cogensa peremptory norm from which no derogation is permitted. 55 After a review of competing scholarly opinion, he held that a principle of non-refoulement exists in customary international law but that it is not a peremptory norm 56 He writes in the judgment, that 'it seems to me, on balance, that today states generally do adhere to the norm and do so out of recognition that it creates an obligation in law' 57 but that 'it goes too far to hold -at this time -that the rule has acquired the status of a peremptory norm'.
58
He then considers whether the customary rule of non-refoulement forms part of Hong Kong law through a discussion of the 'doctrine of incorporation', developed by Lord Denning 
Non-refoulement in international and comparative law
Before developing these arguments in greater detail below, the next two sections will first review the international and domestic sources of a right to non-refoulement in order to provide a basis for understanding these gaps in the judgment.
The principle of non-refoulement of refugees is well-established in international law.
In addition to article 33 of the Refugee Convention, a number of other international and regional instruments -of both a binding and non-binding character -contain explicit 67 For a discussion of the difference between asylum and non-refoulement, see Hathaway, The Rights of Refugees in International Law (2005), 300-301. 68 Art. 33(1) provides that 'No Contracting State shall expel or return ("refouler") a refugee in any manner whatsoever to the frontiers of territories where his life or freedom would be threatened on account of his race, religion, nationality, membership of a particular social group or political opinion'. Art. 33(2) limits the benefit of the provision which is not available to 'a refugee whom there are reasonable grounds for regarding as a danger to the security of the country in which he is, or who, having been convicted by a final judgment of a particularly serious crime, constitutes a danger to the community of that country'. The applicants' solicitor confirmed that this point was raised by the applicants before the court -but was not picked up in the judgment. In its jurisprudence and General Comments, the Human Rights Committee has expounded on the obligation of states parties to the ICCPR to refrain from returning a person to a place where he/she would be exposed to a real risk of a violation of rights under the Covenant. 81 Articles 6 (the right to life) and 7 (the right not to be subjected to torture or to cruel, inhuman or degrading treatment or punishment) are particularly relevant. Unlike the explicit non-refoulement obligation in article 3 of the Torture Convention, the implicit duty in article 7 goes beyond avoiding a return to torture and also includes nonrefoulement to face cruel, inhuman, or degrading treatment or punishment. The Committee has also remarked on the need for fairness when determining who may be subject to such a risk observing 'that where one of the highest values protected by the Covenant, namely the right to be free from torture, is at stake, the closest scrutiny should be applied to the fairness of the procedure applied to determine whether an individual is at a substantial risk of torture'. inconsistent with the Basic Law are of no effect and are invalid'. 109 The court held that 'the exercise of this jurisdiction is a matter of obligation, not of discretion so that if inconsistency is established, the courts are bound to hold that a law or executive act is invalid at least to the extent of the inconsistency'. 110 The implementation of policies and laws must therefore be consistent with constitutional rights including non-refoulement. The limits of section 11 are further delineated by a General Comment issued by the Human Rights Committee. 115 The Committee does not accept the validity of reservations to provisions in the ICCPR 'that represent customary international law (and a fortiori when they have the character of peremptory norms)'. As a result, 'a State may not reserve the right to engage in slavery, to torture, to subject persons to cruel inhuman or degrading treatment or punishment, to arbitrarily deprive persons of their lives, to arbitrarily arrest and detain persons'. 116 The Human Rights Committee further notes that '…the normal consequences of an unacceptable reservation will generally be severable, in the sense that the Covenant will be operative for the reserving party without benefit of the reservation'. Art. 23 (1) of the ICCPR, which provides that 'The family is the natural and fundamental group unit of society and is entitled to protection by society and the State', is not listed as one of the non-derogable rights in art. 4(2) of the Covenant. Art. 10(1) of the ICESCR provides that the 'widest possible protection and assistance should be accorded to the family, which is the fundamental group unit of society'. 114 claimant', and other categories of persons who would qualify for protection from refoulement under these broader standards, begin to break down in the face of this analysis. Protection through government-sponsored screening procedures, however, has not been expanded to cover these other categories of claimants.
Constitutional Rights, Consistency and Incorporation of Non-refoulement
In C, Hartmann J. does not consider the implicit constitutional rights discussed above, although he cites Lauterpacht and Bethlehem's discussion of a broader non-refoulement principle in customary international law. 123 In his view their analysis commands 'particular authority'. 124 As noted above, their formulation of the principle's content goes beyond the non-refoulement of refugees, as defined in the Refugee Convention, and incorporates developments in general human rights law. 125 They also observe that the implementation of the principle of non-refoulement into domestic legislation provides evidence of state practice and opinio juris. CA in 1990 which he believed was binding. 128 The applicants were asylum seekers from mainland China alleging that they were political refugees. Although their claims had been examined in detail, they argued that they had been deprived of their rights to a fair hearing since they were not given the opportunity to respond to concerns about their credibility and suspected fabrication of their stories. The court dismissed their appeal on the basis that, apart from Vietnamese refugees, the legislature had not intended to fetter the discretion of the Director of Immigration and therefore those claiming political persecution could not access any special rights. 129 The court reasoned that a litigant could not rely on customary international law 'in the face of inconsistent domestic legislation'. In addition, the case was decided without the benefit of the Human Rights
Committee's General Comment issued in 1994 which clarified that states may not take out reservations to limit rights which reflect principles of customary international law.
court's distinction between peremptory norms and the family-related rights which were at issue in that case. 139 Ibid., 17. She also writes that 'By contrast to the universal human rights instruments which are based on a more abstract and wide-ranging human rights ideal, the Convention is unique in creating a legal status for its beneficiaries, the components of which are non-derogable and tailored to the precarious legal position of noncitizens whose own country of origin is unable or unwilling to protect them.', 5-6. 140 [2008] 4 HKLRD 529. 141 Ibid., para. 90. 142 Ibid. While the Refugee Convention does not provide for a right not to be prosecuted per se, Article 31(1) provides that states parties 'shall not impose penalties, on account of their illegal entry or presence, on refugees who, coming directly from a territory where their life or freedom was threatened in the sense of article 1, enter or are present in their territory without authorization, provided they present themselves without delay to the authorities and show good cause for their illegal entry or presence'. 143 Not only is the lack of status and rights unsatisfactory, it may also be ultimately unsustainable as policy develops in response to the broader non-refoulement principle applicable to Hong Kong. It may in fact be necessary to ensure other rights in order to avoid a situation which could lead to 'constructive' refoulement, such as lack of food or shelter. In any case, however, the rights enumerated in the International Covenant on Economic, Social, and Cultural Rights apply to Hong Kong. To some extent, the Government may recognize the connection between non-refoulement and other rights and has been providing in-kind welfare assistance to asylum seekers and torture claimants since A number of past and current government statements also support the contention that Hong Kong's non-extension policy does not indicate a rejection of non-refoulement nor inconsistency with the principle in customary international law. These statements demonstrate that the non-extension policy is aimed at preventing refugees from coming to Hong Kong in the first place but that once they arrive they will not be refouled.
The history of refugees in Hong Kong has led to a paradox: while Hong Kong owes much of its success as an international city to the integration of large numbers of migrants from the Chinese mainland and elsewhere, fears exist that further influxes would undermine its economy and way of life. The prevention of 'floodgates', Hong Kong's small geographical size, and a desire to avoid abuse of the system are themes underpinning the official position.
The view that refugees are undesirable because they use public resources and that government provision of social services would act as a 'pull factor' date back to the 1950s when more than a million refugees fled mainland China after the communist revolution in 1949. 149 Chui describes similar attitudes after the Vietnamese refugees began arriving in the In the absence of necessary refugee-related legislation and procedures, the HKSAR's cooperation with UNHCR has demonstrated the respect for the principle of nonrefoulement and to the protection of refugees and asylum-seekers in Hong Kong.
Among other aspects, this cooperation includes de facto respect for UNHCR's refugee status determination process and the withholding of deportation of persons who are under active consideration by UNHCR.
Additionally, in the event of a successful claim, the Government will not return the individual to his/her country of origin but will wait while the UNHCR seeks his/her resettlement in a third country.
Conclusions
An claims that this affirmation mirrors previous statements over the past 12 years, none of the other citations mention non-refoulement and all of them reflect the other objectives discussed in section 2 of this article. 169 The 'Bag of Rice' case, a judicial review application which was ultimately withdrawn after negotiations with the Social Welfare Department, challenged the government's lack of protection of economic, social, and cultural rights. An asylum seeker from Cameroon had been given 2 bags of rice and some cans of food, but no accommodation or a place to cook the food. Shortly after the resolution of this case, the Hong Kong government announced that it would provide minimal assistance to asylum seekers and torture claimants awaiting the outcome of their claims with the UNHCR and the Hong Kong government. Discrimination against Women (CEDAW) expressed concern at the situation of women asylum seekers and refugees in Hong Kong and urged the Government to extend the Refugee Convention to its territory. 173 The Committee on the Rights of the Child commented on discrimination against refugee and asylum seeking children and the lack of guarantees of access to education. 174 The Committee on Economic, Social and Cultural Rights remarked on Hong Kong's lack of a clear asylum policy and recommended the extension of the Refugee Convention. 175 In 2000, the Committee against Torture 'noted with concern that practices in the Hong Kong Special Administrative Region relating to refugees may not be in full conformity with article 3 of the Convention' and recommended correcting the situation. 176 In its 2009 concluding observations on China's state report, the Committee also mentioned the absence of a 'legal regime governing asylum and establishing a fair and efficient refugee status determination procedure'. 177 In September 2009, the Committee on 
